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APPLICABLE LOCAL, STATE, FEDERAL REGULATIONS APPLICABLE TQ BIOLOGICAL RESOURCES

California Native Plant Society (CNPS) maintains 2 list of special status plant species based on
collected scientific information. Designation of these species by CNPS has no legal status or
protection under federal or state endangered species legislation. CNPS designations are defined
as List 1A (plants presumed extinct); List 1B (plants rare, threatened, or endangered in California
and elsewhere); List 2 (plants rare, threatened, or endangered in California, but more numerous
elsewhere}); List 3 (plants about which more information is needed — a review list); and List 4
(plants of limited distribution - a watch list). In general, plants appearing on CNPS List 1A, 1B
or 2 meet the criteria of Section 15380 of the CEQA Gutidelines, thus, substantial adverse effects
to these species would be considered significant. Additionally, plants constituting CNPS List 14,
1B or 2 meet the definitions of California Department Fish and Game Code Section 1901 {Native
Plant Protection Act}) or Sections 2062 and 2067 (California Endangered Species Act).

REGULATION OF WETLANDS

FEDERAL REGULATIONS

Wetlands and other waters, e.g., rivers, streams and natural ponds, are a subset of “waters of the
United States” and receive protection under Section 404 of the Clean Water Act (CWA). The
regulations and policies of various federal agencies (e.g., U. S. Army Corps of Engineers [Corps],
U.S.D.A, Natural Resource Conservation Service [NRCS], U.S. Environmental Protection
Agency [EPA], U.S. Fish and Wildlife Service [USFWS], National Oceanic and Atmospheric
Administration [NOAA Fisheries]) mandate that the filling of wetlands be avoided to the extent
possible. The Corps has primary federal responsibility for administering regulations that concern
waters of the U.S. In this regard, the Corps acts under two statutory authorities, the Rivers and
Harbors Act (Sections 9 and 10), which governs specified activities in “navigable waters,” and
the Clean Water Act (Section 404), which governs specified activities in “waters of the United
States,” including wetlands. Navigable waters of the United States are defined as those waters
that are a subject to the ¢bb and flow of the tide or are presently used, or have been used in the
past, or may be susceptible for use to transport interstate or foreign commerce

The term “waters of the United States “ as defined in Code of Federal Regulations (33 CFR
328.3[a]; 40 CFR 230.3[s]) includes: (1) All waters which are currently used, were used in the past,
or may be susceptible to use in interstate or foreign commerce, including all waters which are
subject to the ebb and flow of the tide; (2) All interstate waters including interstate wetlands; (3) All
other waters such as intrastate lakes, rivers, streams (including intermittent streams), mud flats, sand
flats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use,
degradation, or destruction of which could affect interstate or foreign commerce including any such
waters which are or could be used by interstate or foreign travelers for recreational or other
purposes; or from which fish or shellfish are or could be taken and sold in interstate or foreign
commerce; or which are used or could be used for industrial purposes by industries in interstate
commerce; (4} All impoundments of waters otherwise defined as waters of the United States under
the definition; (5) Tributaries of waters identified in paragraphs (1) through (4); (6) Territorial seas;
and (7) Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in
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paragraphs (1) through (6). The Corps requires obtaining a permit if a project proposes placing
structures within navigable waters and/or alteration of waters of the United States.6

STATE REGULATIONS

The Regional Water Quality Control Board (RWQCB) regulates waters of the state under the
Porter-Cologne Act. Under Section 401 of the Clean Water Act, the RWQCB has review
authority of Section 404 permits.

Under Sections 1602 of the California Fish and Game Code, California Department of Fish and
Game (CDFG) regulates activities that would substantially divert, obstruct the natural flow, or
substantially change of rivers, streams and lakes. The limits of CDFG jurisdiction are defined in
the California Fish and Game Code as, “bed, channel, or bank of any river, stream, or lake, or
deposit or dispose of debris, waste, or other material containing crumbled, flaked, or ground
pavement where it may pass into any river, stream, or lake....”

LOCAL REGULATIONS

The District may be exempt from the Town of Hillsborough’s ordinances. However, it is the
District’s policy to comply with the Town of Hillsborough ordinances and policies. Relevant
ordinances applicable to biclogical resources include the Town of Hillsborough's Zoning
Ordinance, Section 10 (Requirements for Watershed Protection Districts), Sections 10.8 (Stream
Buffers).

6 Based on the Supreme Court ruling (SWANCC) concerning the Clean Water Acl jurisdiction over isolated walers
(January 9, 2001}, nonnavigable. isolated, intrastale waters based solcly on the use of such waters by migratory
birds are no longer defined as waters of the United States. Jurisdiction of nonnavigable, isolated, intrasiate waters
may be possible if their use. degradation, or destruction counld affect other walers of the Unites Stales, or inlerstale
or foreign commerce. Jurisdiction over such other waters should be analyzed on a case-by-case basis.
Impoundments of waters, tribularics of waters, and wetlands adjacent to waters should be analyzed on analyzed on
a case-by-casc basis.
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